IN THE COURT OF COMMON PLEAS
BUTLER COUNTY, OHIO

DOREEN BARROW, et al.,

Case No. CV 2013 07 2047

Plaintiffs

Judge: Oster

v.

NOTICE OF SUBMISSION OF
UPDATED PROPOSED FINAL FORM
OF JUDGMENT

VILLAGE OF NEW MIAMI, et al.,
Defendants

Plaintiffs Doreen Barrow, et al., respectfully request that this Court enter judgment in the form
proposed and attached as Exhibit A.
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Respectfully submitted,
___________________________________
Charles H. Rittgers (0003020)
RITTGERS & RITTGERS
Attorney for Plaintiff
12 East Warren Street
Lebanon, Ohio 45036
(513) 932-2115
edwardsk@rittgers.com
Michael K. Allen (0025214)
MICHAEL K. ALLEN & ASSOC., LLC
810 Sycamore Street, Floor 5 Cincinnati, OH
45202 513-334-0209
mike@mkallenlaw.com
Joshua Adam Engel (0075769)
ENGEL & MARTIN, LLC
4660 Duke Drive, Ste 101
Mason, Ohio 45040
(513) 445-9600
Fax: (513) 492-8989
engel@engelandmartin.com
Paul M. De Marco (0041153)
MARKOVITS, STOCK &
DEMARCO, LLC
3825 Edwards Road, Suite 650
Cincinnati, Ohio 45209
513-651-3700
PDeMarco@msdlegal.com
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CERTIFICATE OF SERVICE
I hereby certify a true and accurate copy of the foregoing was served upon the following via
e-mail on this the 13th day of March, 2019:
Felix J. Gora (0009970)
James J. Englert (0051217)
Anthony G. Raluy (pro hac vice)
RENDIGS, FRY, KIELY & DENNIS, LLP
600 Vine Street, Suite 2650
Cincinnati, OH 45202
E-mail: fjg@rendigs.com
jenglert@rendigs.com
traluy@rendigs.com
Respectfully submitted,
___________________________________
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EXHIBIT A
IN THE COURT OF COMMON PLEAS
BUTLER COUNTY, OHIO

DOREEN BARROW, et al.,

Case No. CV 2013 07 2047

Plaintiffs

Judge: Oster

v.

FINAL ORDER AND JUDGMENT

VILLAGE OF NEW MIAMI, et al.,
Defendants
1.

Incorporation of Prior Decisions and Definitions.

The Court, for purposes of this Order adopts the analysis set forth in its prior decisions
granting Summary Judgment and Class Certification.
This Order and Judgment concerns Council Ordinance 1917 adopted by the Village of New
Miami (the “Village”) Council on July 5, 2012 (the “Ordinance”). The Ordinance created an
Automated Speed Enforcement Program (“ASEP”).
2.

Judgment

The Court grants summary judgment in favor of the Defendants on Count I of the Complaint.
The Court grants Summary Judgment in favor of the Plaintiff Class on Counts II, III, and IV.
On Count II, the Court issues a declaratory judgment that the Ordinance 1917 violates the
“Due Course of Law” provision of the Ohio Constitution.
On Count III, the Court issues a permanent injunction prohibiting the Village from
enforcement of the Ordinance. The Village is further permanently enjoined from adopting or
modifying a new ASEP which violates the “Due Course of Law” guarantees of the Ohio Constitution.
This Order is binding upon the parties to the action, their officers, agents, servants, employees,
attorneys and those persons in active concert or participation with them who receive actual notice of
this Order whether by personal service or otherwise.
On Count IV, the Court orders The Village to pay equitable restitution in the amount of
$3,627,245.67. This amount is calculated as follows: payments by class members in the amount of
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$3,066,422.11 plus interest in the amount of $560,823.56 Interest was calculated using simple interest
at a 3% annual rate from the date when a class member made a payment to the Village.
The restitution shall be paid as set forth below.
2.

Jurisdiction.

The Court has personal jurisdiction over the Parties and all Class Members and has subjectmatter jurisdiction over this action, including, without limitation, jurisdiction to Order the relief in this
Order.
Without in any way affecting the finality of this Final Order and Judgment, this Court expressly
retains exclusive and continuing jurisdiction over the Parties, including the Class, and all matters
relating to the administration, consummation, validity, enforcement and interpretation of this Final
Order and Judgment, including, without limitation, for the purpose of entering such additional orders,
if any, as may be necessary or appropriate to protect or effectuate this Final Order and Judgment, and
to ensure the fair and orderly administration of the equitable restitution.
3.

Certification of the Class.

The Court previously granted certification of the Class in this Action. The certification has
been affirmed by the Twelfth District Court of Appeals.
4.

Adequacy of Representation.

The Court previously affirmed the appointment of Plaintiffs Barrow, McGuire, Muirheid,
Woods, Johnson and Doepke as Class Representatives and Michael Allen, Joshua Engel, Paul
DeMarco, and Charles Rittgers as Class Counsel. The appointment of Class Representatives and Class
Counsel, respectively, is fully and finally confirmed. The Court finds that Class Representatives and
Class Counsel and Plaintiff have fully and adequately represented the Class.
5.

Creation of a Common Fund

The Village shall immediately pay the full amount of the equitable restitution into a fund to be
established and administered by Class Counsel. The fund shall be considered to be a “common fund”
established for the benefit of the class. Expenses not otherwise specified in this Order related to the
administration of the fund and/or for the benefit of the Class shall be paid from the fund.
In the event that this Judgment and Order is stayed, the Court orders that interest shall accrue
at the annual rate of 3% on the amount of equitable restitution to be paid into the fund by the Village.
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6.

Court Approved Expenses and Findings

The Court approves the following expenses to be paid out of the common fund prior to the
payment of equitable restitution:
a.

Fund Administrator

Class Counsel shall, with the approval of the Court, retain a fund administrator. The
fund administrator shall be responsible for the payment of restitution to class members and
other ministerial and accounting duties. The fund administrator shall be responsible for the
payment of all expenses related to the administration of the fund, including postage, banking
and professional fees. The fund administrator shall receive compensation (including expenses)
in an amount not to exceed $360,000.00.
b.

Class Representatives

Class Representatives shall each receive $950 for the initiation of the action, work
performed, and the risks undertaken. The Court finds that such a payment is reasonable and
appropriate.
c.

Class Counsel

The Court approves fees for Class Counsel in the amount of $1,196,991.07, plus 33%
of any interest accrued on that amount subsequent to this Order. The fees for Class Counsel
are calculated under the percentage of funds method as 33% of the total amount recovered.
The Court finds that Class Counsel undertook significant work and efforts to secure a benefit
for the Class. This finding is supported by the observation that this matter has twice been to
the Court of Appeals on interlocutory appeals and a further appeal is expected.
The Court finds Class Counsel’s attorneys’ fees request to be reasonable. The Court
finds that 33% of the common fund is consistent with contingent fee arrangements in the
State of Ohio and in the range of awards in other class action lawsuits. The Court further
finds that the percentage is reasonable taking into account the novelty and difficulty of the
issues presented, the quality of counsel's services, the time needed for this litigation to
conclude, the amount at stake, and the result obtained. Class Counsel are experienced in this
type of litigation, diligently managed the case, and also handled the matter over the past four
years on a purely contingent basis. Most significantly, Class Counsel secured substantial results
for Class Members, both in terms of monetary compensation and also in obtaining preliminary
and permanent injunctive relief which had a lasting, non-monetary public benefit.
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The Court also approves Class Counsel’s request for reimbursement of advanced
litigation expenses in the amount of $1237.10.
d.

Public Records Litigation

The Court approves fees and expenses incurred by Class Counsel as additional
expenses in State of Ohio ex rel. Joshua Engel, et al v. Village of New Miami, Twelfth District Court
of Appeals No. CA 2017 03 0036. The Court finds that obtaining the public records sought
in that litigation was for the benefit of the Class. Class Counsel shall, within 14 days of the
conclusion of the mandamus action, submit an affidavit to the Court setting forth all fees and
expenses incurred in connection with that matter.
7.

Distribution of Funds to the Class

Prior to the distribution of funds, the fund administrator shall make all reasonable and diligent
efforts to update the addresses of the class members.
a.

Initial Distribution.

Following the payment of the Expenses approved in the previous section, the Fund
Administrator shall distribute to each member of the class a share of the remaining funds. The
amount to be distributed to each class member shall be proportionate to the payment made
by the class member to the Village.
b.

Second Distribution

The claims administrator shall make reasonable efforts to locate any class members
who did not actually receive the Initial Distribution, whether because of address changes,
uncashed check, or otherwise. If found, such class members shall receive their initial
distributions before the Second Distribution takes place.
No less than 270 days following the Initial Distribution, the fund administrator shall
distribute to each member of the class who actually received a payment in the initial
distribution a share of the remaining funds (whether due to undelivered, returned, or uncashed
checks, or otherwise). The amount to be distributed to each class member shall be
proportionate to the payment made by the class member to the Village.
c.

Final Distribution

Any funds remaining after the Second Distribution shall be apportioned to all
motorists who did not previously receive payments and shall be considered “Unclaimed
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funds.” No less than 270 days following the Second Distribution, such funds shall be disposed
of in accordance with the Ohio Unclaimed Funds statute, R.C. 169.01 et seq.
8.

Costs

The Village shall pay all court costs, including reimbursement of the filing fee and any other
costs incurred by Class Counsel. Such payment shall be made within ten days of demand by the Clerk
or Class Counsel.
9.

Certification

Upon completion of the administration of the fund, Class Counsel shall file an affidavit from
the Fund Administrator concerning the amount of money distributed and certifying compliance with
this Order.
SO ORDERED.
___________________________________
JUDGE
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